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But the return may be amended, and if, as amended, it sliows legal service, the 
judgment will not be disturbed. Besides Goolsby v. St. John, cited in the opinion 
of the court, see Stotz v. Collins, 83 Va. 423 ; Shenandoah Valley R. R. Co. v. Ashkift 
Trustee, 86 Va. 232 ; Finney v. Clark, Id. 452 ; Commercial etc. Co. v. Everhart, 88 
Va. 952. 

In Ashby's Case, supra, it was held that " the court, before or after judgment, 
may permit, after any lapse of time, the return of its process, oripnal, mesne, or 
final, to be amended, to correct a mistake or omission, even to take away a cause 
of action on the original return, though a suit thereon be then pending, or though 
the officer who made the return has gone out of office or be dead. The amend- 
ment relates back to the date of the original return. But in no case ought this 
power to be exercised, unless the court can see that it will be in furtherance of 
justice." 

If, therefore, in the principal case, the fact had been that the process in the suit 
in which the judgment was recovered was actually served ten days or more before 
the return day, instead of less than ten days (as the return shows), the return 
might have been amended so as to conform to the facts and thus uphold the 
judgment. But it does not appear that any such amendment was made or applied 
for, for the reason, doubtless, that the facts did not warrant it, and that the orig- 
inal return, as to date of service, was true; and, being true, there was no valid 
service of the process, and, there being no appearance of the defendant to the 
action, the court was without jurisdiction as to the person, and its judgment was, 
for that reason, void. 

The opinion of the Court, however, shows that the decree of affirmance reserves 
leave to the appellant to apply to the Hustings Court of Staunton to have the pro- 
ceedings in that court amended, and, if amended, further proceeding in the cause 
are to be had in the Circuit Court of Alleghany county. 



Pillow and Others v. Southwest Va. Improvement Company 

AND Others.* 

Virginia Court of Appeah : At Staunton. 
(September 26, 1895.) 

1. Evidence — Competency of witness — when objection to he made. Objection to the 

competency of a witness, known to be incompetent, should be made before 
he is examined in chief. It cannot be made after cross-examination. 

2. Suit fob Paetition — Parties — ejectment — Sec. 2562 oj' Code. While a suit for 

partition cannot be made a substitute for an action of ejectment, yet if the 
defendant in such suit claims under one who was a joint owner with the com- 
plainant, or those under whom he claims, the suit may be maintained, and all 
questions of law arising in the case may be settled by the Court under Sec- 
2562 of the Code. 

• Reported by M. P. Burks, State Reporter. 
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3. CONSTITTTTIONAL liAW—Jury trial — Sec. S563 of Code constitutional. A consti- 

tutional provision which guarantees the right of a trial by jury must be read 
in the light of the circumstances under which it is adopted. If the right did 
not then exist the Constitution does not confer it, unless it be expressly so 
provided, or necessarily implied. Tested by this rule, Sec. 2562 of the CoJe 
is not in conflict with Art. 1, clause 13, of the Constitution of this State. 

4. COPABCENEBS — Possession of one — adverse possession — disclaimer — lapse of time. 

As between coparceners and others claiming in privity, the entry of posses- 
sion of one is always presumed to be in the maintenance of the right of all ; 
and this presumption will prevail in favor of all until some notorious act of 
ouster or adversary possession is brought home to the knowledge of the 
others, or it is clearly shown that he has become the owner by purchase. 
A clear, positive and continued disclaimer of title, and the assertion of an 
adverse right brought home to the knowledge of the other coparceners, are 
indispensable, though great lapse of time, with other circumstances, may war- 
rant the presumption of a disseisin or ouster by one coparcener, or other joint 
owner. 

5. PuECHASBB or Beal Estate — Notice of vendor's title of record. A purchaser 

of real estate has constructive notice of the recorded title papers of his ven- 
dor, and it is the duty of such purchaser to examine the proper records to 
ascertain whether his vendor, or those under whom he claims, have made 
any prior conveyances of said real estate, or whether the same is encumbered. 

6. CoPAECENEES — Thist relation — defective title of ancestor — tide acquired by one co- 

parcener. The relation of trust and confidence which coparceners sustain to 
each other is the same whether the title of the ancestor to the property in 
question be good or bad. And where the title of the ancestor is defective, 
and one coparcener subsequently acquires the legal title, he holds the same 
in trust for the benefit of all the coparceners, if they choose, within a rea- 
sonable time, to claim the benefit of the acquisition by paying, or offering to 
pay, their proportion of the price paid. 

7. StriTS FOB Paktition — Jurisdiction of parties — land out of the State. The courts 

of this State have no jurisdiction to decree a partition of lands lying in an- 
other State ; and, although a court of equity, with all necessary parties before 
it, may in a proper case compel the parties to make such conveyances of land 
beyond the State as may be necessary to do justice between them, yet the 
evidence in the case at bar fails to disclose fraud, or such relations of trust or 
contract between the parties as would warrant the court in making such a 
decree. 

Appeal from a decree of the Circuit Court of Tazewell county, pro- 
nounced September 1, 1893, in two suits in chancery heard together, 
wherein appellants were complainants and the appellees were the de- 
fendants. Case No. 1 Reversed. 

Case No. 2 Affirmed. 

The second-mentioned suit was a suit in chancery instituted in the 
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Circuit Court of Tazewell county by some of the heirs of Thomas 
Turner, deceased, against the Southwest Virginia Improvement Com- 
pany and others, for the partition of a tract of one hundred acres of 
land, whereof it was alleged that said Thomas Turner died seised 
and possessed. Defence was made on the ground that said Thomas 
Turner had in his lifetime sold the land to one Emanuel Church, who 
had paid part of the purchase money, and had assumed the payment 
of the residue — which had been subsequently paid- — and that Turner 
had given him a title bond for the land. It was shown in evidence 
that the bond had been given by Turner, but had been lost. Four 
witnesses were examined concerning this title bond. Three of them 
had been successive owners of the land under said Turner. No ex- 
ception was taken to the competency of any of these witnesses, either 
when their depositions were taken or at the hearing. The Circuit 
Court dismissed the bill at the hearing. 

The first-mentioned suit was instituted by the same complainants, in 
the same court, against the Southwest Virginia Improvement Company 
and others, for the purpose of having partition of a tract of laud lying 
partly in the State of Virginia and partly in the State of West 
Virginia. 

The opinion states the case. 

Harman, Blair tSs Blair, S. B. (hulling and J. H. Fulton, for the 
appellants. 

J. S. Clark and A. D. & S. J. May, for the appellees. 

Buchanan, J. , delivered the opinion of the court. 

The record in the second-named case shows that Thomas Turner, de- 
ceased, whose heirs brought the suit for partition, had some years be- 
fore his death sold the land to Emanuel Church, and executed a title 
bond to him therefor; that the purchase money had been fully paid; 
and that his heirs held merely the legal title, without any beneficial 
interest in the land. The title bond was not produced, but the evidence 
shows that search for it was made among the papers of the Flat Top- 
Land Coal Association, in whose possession it ought to have been, and 
it could not be found. The proof of its existence, however, is clear 
and satisfactory if the depositions of the witnesses who testify upon 
that point can be read. 

The objection is made that neither Church, to whom the title bond 
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was executed, nor any other claimant of the land under the title bond, 
by assignment or transfer, are competent witnesses, upon the ground 
that Thomas Turner, who executed the title bond, is dead, and that 
they are parties to the contract or transaction which is the subject- 
matter of investigation. Whether they are parties to the contract or 
transaction, within the meaning of the statute (Code, sec. 3346), it is 
unnecessary to decide, as no objection to their competency on that 
ground was made when their depositions were taken. Objection to the 
competency of a witness ought to be made, where his incompetency 
is known, before he is examined in chief; at least, it cannot be 
made after cross-examination. The complainants in this case ob- 
jected to certain questions and answers of the witnesses upon other 
grounds, and then cross-examined them. It was too late afterwards 
to make the objection relied on. Ilord's Adm'r v. Colbert, 28 Grat. 
49, 55; Bnvith's £«'» v. Profitt's Adm'r, 82 Va. 832, 1 Greenl. Ev. 
sec. 421. The complainants in this case having no beneficial interest in 
the 100 acres of land which they sought to have partitioned, the Cir- 
cuit Court properly dismissed their bill, and its action must be affirmed. 

It appears in the other case, which is substantially between the same 
parties, that Thomas Turner purchased the 120-acre tract of land from 
Rufus K. HiU and Elizabeth, his wife, took a conveyance from them, 
went into possession of the land, and remained in possession until his 
death, in the year 1875 or 1876. He left a widow and certain heirs, 
named in the bill. His widow and one of the heirs. Rice D. M. 
Turner, continued to live upon the land until the spring of 1882. In 
March, 1880, Rice D. M. Turner obtained a conveyance to himself 
from Rufus K. Hill and wife and Melvina Hamel for the land, at the 
nominal consideration of $175, but in fact for the consideration of 
$37.50. In October in the year 1881, R. D. M. Turner and wife, 
together with John Graham, Jr., who seems to have acquired some 
mineral interests therein from R. D. M, Tumner, conveyed the land 
to Joseph I. Doran, who conveyed it to the Southwest Virginia 
Improvement Company, and that company conveyed it to the trustees 
of the Flat Top-Land Trust, who are now in possession of the land, 
claiming the whole of it adversely to the complainants, and denying 
their right to partition. 

The defendants insist that our statute (Code 1887, sec. 2562), 
which authorizes a court of equity in a partition suit to settle all 
questions of law which may arise in the case, does not authorize such 
suit where a defendant to the suit in possession of the land asserts an 
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adverse claim, and denies the right of the claimants to partition. 
They base their contention upon two grounds : 

(1) That the statute was not intended to provide for such a case. 

(2) That, if it did, it would be unconstitutional, in this: that it 
deprives the adverse claimant of the right of trial by jury, which is 
guaranteed to him by Section 13, Art. 1, of the Constitution. 

Before the enactment of the statute in question, great delay and 
many diflSculties frequently arose in suits for partition where questions 
of title were involved; and, to obviate these delays and difficulties, the 
statute was passed which authorizes a court of equity in suits for par- 
tition to decide all questions of law which may arise in such cases. Of 
course, a partition suit cannot be made a substitute for an action of 
ejectment; and if the defendant in such suit does not claim under any 
one who was a joint owner, such as a coparcener, joint tenant, or 
tenant in common with the complainant, or those under whom he 
claims, then it is clear that such suit would not be proper; but if the 
defendant does claim under one who was a joint owner with the com- 
plainant, or those under whom he claims, the defendant cannot defeat 
the right of the complainants to have their legal rights settled in a suit 
for partition by merely alleging and proving that he denies the rights 
qf the complainant and holds adversely to him. If the jurisdiction 
of the Circuit Court could be defeated in this manner, the statute 
would be of little value, and would fail to attain the chief object for 
which it was passed. 2 Minor, Inst, (last ed. ) 485 ; Owrrin v. Spraull, 
10 Gratt. 147, 148; Davis v. Tebbs, 81 Va. 600; Bradley v. Zehmer, 
82 Va. 685; Fry v. Payne, 82 Va. 759. 

As to the other ground, that the statute is unconstitutional, because 
it deprives the defendant of the right of trial by jury, which is guar- 
antied to him, little need be said. The provision in any Constitution, 
whether State or Federal, which guaranties the right of trial by jury, 
must be read in the light of the circumstances under which it is 
adopted. Unless the right of trial by jury existed at the time of its 
adoption in the particular case, it could hardly be contended that such 
a right was to be given by the Constitution, unless it expressly so pro- 
vided or it was necessarily implied. The statute in question was in the 
Code of 1849. Since then the people of the State have adopted the 
Constitution of 1851 and the present Constitution, and, it must be pre- 
sumed, with fuH knowledge of such statute, and with the further 
knowledge that with that statute in force a trial by jury in such cases 
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could only be had when a court of equity in its discretion desired it, 
and not as a matter of right. The constitutionality of the statute, as 
well as its wisdom, seems to have been concurred in by the profession, 
as, during the long period it has been in force — now nearly fifty 
years — its constitutionality has never, so far as we know, been hereto- 
fore questioned in this court. The statute is, in our opinion, clearly 
constitutional. 

The defendants also claim that they, and those under whom they 
claim, have been in the adverse possession of the land, claiming it as 
their own, for more than ten years prior to the institution of this suit. 
Whether this contention is true or not depends upon the character of 
the possession of R. D. M. Turner, one of the heirs of Thomas Turner, 
deceased. If his holding prior to his conveyance of the land to Joseph 
I. Doran be construed to be adverse to the other heirs of Thomas 
Turner, and not as a coparcener with them, then the adverse holding 
of the defendants and those under whom they claim has been more than 
ten years, and the statute of limitations would bar the right of the 
complainants to partition, except in the case of the married woman 
and infants. But, if R. D. M. Turner's possession was not adverse, 
then the statute does not apply. It becomes material, therefore, to 
inquire into and to determine the character of his holding. 

In the year 1875 or 1876, when Thomas Turner died, R. D. M. 
Turner was upon the land, and continued upon it until after his sale 
to Doran, in October, 1881. R. D. M. Turner claims that soon after 
his father's death he made a parol contract with all his heirs, except 
one of his brothers and the children of a sister, by which he purchased 
the land in consideration of his paying the debts of his father, and 
taking care of his widow during the remainder of her life. There is 
no evidence in writing of any such contract, and the parol evidence of 
its existence, except with one sister and nephew, is altogether unsatis- 
factory. The burden of proving that R. D. M. Turner had made 
such contract, if relied on to show that he was not holding the land for 
the other heirs of Thomas Turner, and as a coparcener with them, was 
upon the defendants, and ought to have been established by clear and 
satisfactory proof As between coparceners and others claiming in 
privity, the entry and possession of one is always presumed to be in 
the maintenance of the right of all; and this presumption will prevail 
in favor of all until some notorious act of ouster or adversary possession 
is brought home to the knowledge of others, or it be clearly shown 
that he has become the owner by purchase. A clear, positive, and 
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continued disclaimer of title, and the assertion of an adverse right, 
brought home to the knowledge of the other coparceners, are indispen- 
sable, although great lapse of time, with other circumstances, may 
warrant the presumption of a disseisin or ouster by one coparcener or 
other joint owner. Stonestreet v. Doyle, 75 Va. 356, 379; Freem. 
Coten. sec. 166. 

We do not think that the facts and circumstances of this case show 
any such disseisin or ouster of his coparceners by R. D. M. Turner as 
is required in such cases prior to his sale of the whole land to Joseph 
I. Doran, in October in the year 1881. From that time until the 
institution of this suit less than ten years has elapsed. The complain- 
ant are therefore not barred by the statute of limitations from main- 
taining their suit for partition. 

Neither have the complainants been guilty of such laches in assert- 
ing their rights as would justify a court of equity in refusing to enter- 
tain and enforce them. The defendants had knowledge, actual or con- 
constructive, of complainants' rights in that portion of the land which 
lies in this State, when they purchased it. The deed of Thomas Turner 
from Rufus K. Hill and wife was upon record in the clerk's office of 
the County Court of Tazewell county. The defendants trace their 
title from the same vendor, and it was their duty to examine the 
records and ascertain whether or not their vendors. Hill and wife, had 
made a conveyance of the land to any other person before they con- 
veyed to R. D. M. Turner. If they had done this, they would have 
ascertained that Thomas Turner had a conveyance for the land prior 
to that made to R. D. M. Turner. 

The contention of the defendants that, when they were examining 
the record, they were not required to look beyond the conveyance of 
Hill and wife to R. D. M. Turner, is wholly untenable. They claim 
through Hill and wife, and it was their duty to examine the records to 
see if Hill and wife had made a prior conveyance. If the doctrine which 
controlled this Court in the case of Doswell v. Buchanan, 3 Leigh, 365, 
is still the rule in this State, as counsel for defendants insist, and as to 
which we express no opinion, it would have no application to this case. 
The chief object of our statutes requiring title papers to bb registered 
was for the benefit of creditors and subsequent purchasers by enabling 
them to know whom they may credit and from whom they could safely 
purchase. Every man is presumed to know the law, particularly a 
law which was made for his special benefit. Every prudent man about 
to purchase land searches the records to see whether the property has 
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been previously conveyed or encumbered. It is gross negligence not 
to do so. Whether the defendants knew in fact that Hill and wife 
had made a conveyance to Thomas Turner or not, before they conveyed 
to R. D. M. Turner, is immaterial, as they had constructive notice of 
such conveyance, and in neither view can they be considered as 
purchasers for value without notice. 

The defendants insist that the conveyance of Hill and wife to 
Thomas Turner passed no interest in the land, because the land was 
then held by a trustee for the benefit of Mrs. Hill, and she was a 
minor; and that, since Thomas Turner took no interest in the land by 
that conveyance, he had no interest in it when he died which could 
pass to his children; and that they did not occupy the relation of 
coparceners or joint owners. Even if it were true that the deed of 
Hill and wife to Thomas Turner was insufficient to convey their interest 
in the land, he took possession under the conveyance, and died in such 
possession ; and his rights in the land, whatever they were, and posses- 
sion of it, descended to his heirs; and as to such rights and possession 
his heirs occupied the same relation of trust and confidence to each 
other as they would if their ancestors' title had been good. The rela- 
tion of trust and confidence which coparceners sustain to each other is 
the same whether the title of the ancestor to the property in question 
be good or bad. To hold otherwise would greatly impair the value of 
the rule and render its application very difficult. If a distinction 
were to be taken in regard to the duties of coparceners to each other 
and the restraints imposed upon them, based upon a difference between 
want of title and defective title, an embarrassing question might arise 
as to the point when a defective title becomes so defective that it may 
be considered as no title at all. In all cases where the outstanding title 
is paramount to the title of the coparceners, their title, though it may 
be termed " defective " only, is in fact no title whatever. To hold that 
coparceners are bound, by this relation of trust and confidence, only 
when their ancestor had title, would be in effect to hold that they are 
freed from all the restraint of the doctrine except where neither can 
injure the other. 

When R. D. M. Turner took a conveyance to himself from Hill 
and wife for the same land which they had conveyed or attempted to 
convey to his father, the conveyance was for the common benefit of 
all his coparceners. The legal title acquired by him was held in trust 
for the others, if they chose within a reasonable time to claim the 
benefit of the purchase, by contributing or offering to contribute their 
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proportion of the purchase money. 2 Minor, Inst. 194, 195; Freem. 
Coten. sec. 154; Buchmidn v. King's Heirs, 22 Gratt. 414. 

The record does not show that R. D. M. Turner, after his convey- 
ance from Hill and wife, ever informed his coparceners of his purchase, 
or what he had paid for the land, nor does it show that they knew of 
such conveyance. In fact, his conduct in stating the consideration in 
the conveyance at nearly five times as much as it really was, and his 
reluctance when on the witness stand to state what the real considera- 
tion was, are strongly persuasive of the fact that he wished to conceal 
rather than to disclose his purchase and the consideration paid. It 
does not appear that the complainants were in default in not offering 
to pay their share of the costs of the outstanding title when they insti- 
tuted their suit. A coparcener cannot purchase an outstanding title, 
falsely state the consideration in his deed, and not communicate the 
facts connected with his purchase to his coparceners, and then rely 
upon mere lapse of time to defeat their right to get the benefit of such 
purchase by paying their share of the actual consideration paid. 

A portion of the 120-acre tract of land sought to be partitioned in 
this cause is situated in the State of West Virginia, and, while it is con- 
ceded by the counsel of the complainants that the courts of this State 
have no jurisdiction to partition lands lying in another State, yet, they 
insist that, since the court has jurisdiction of all the parties in interest, 
it can compel the defendants to make such conveyance as to the land 
in that State as will protect their rights in it. 

It is true that the jurisdiction of a court of equity has been sustained 
in cases of fraud, of trust, or of contract, wherever the parties inter- 
ested may be found, although lands not within the jurisdiction of the 
court may be aflected by the decree. Davis v. Morris' Ex'ors, 76 Va. 
21. There is a charge in the bill that the defendants acquired their 
conveyances to the land with knowledge of the complainants' rights 
therein, and for tlie purpose of defrauding them. The deed of Hill and 
wife to Thomas Turner was recorded in t'le clerk's office of the County 
Court of Tazewell county ; and the defendants, in taking their convey- 
ances for the land, so far as it lies in this State, had constructive notice, 
at least, of the rights of the complainants; but the deed to Thomas 
Turner was never recorded, so far as the record shows, in the State of 
West Virginia, so as to give constructive notice of his rights, or the 
rights of the parties who claim under him, to the land which lies in 
that State. Neither is it proved that the defendants had actual notice 
of such rights. The evidence fails to show a case of fraud, actual or 
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constructive, or to show any relation of trust or contract between the 
parties which would bring this case within that class of cases where 
courts of equity in one State will compel parties within their jurisdiction 
to make conveyances of lands within a foreign jurisdiction, in order to 
do justice between the parties. 

The complainants, except Elizabeth Janney and Crocket Mitchell, 
are entitled to have partition made of so much of the said 120-acre 
tract of land as lies in this State, but as to that portion of the land 
which lies in the State of West Virginia their bill must be dismissed 
for want of jurisdiction, but without prejudice to their rights. 

We are of opinion that the decree appealed from must be reversed, 
and the cause remanded to the circuit court of Tazewell county, to be 
there proceeded in, in accordance with the views expressed in this 
opinion. 

Decree in Case No. 1 reversed. 
" " Chse No. 2 affirmed. 

BY THE EDITOB.— This case is important in all its aspects. 

The Court did not decide the question as to the competency of certain wit- 
nesses, because it was virtually waived by failing to raise the question, in the 
court below, at the proper time, and in the proper manner. 

The first general statute of Virginia, removing the common law incompetency 
of witnesses in civil cases on account of interest or of being parties to the cause, 
was passed March 2, 1866 (Acts 1865-66, p. 87, Ch. 21), which was amended by 
Act February 7, 1867 (Acts 1866-67, p. 615, Ch. 170), by Act April 2, 1877 (Acts 
1876-77, p. 265, Ch. 256), and revised with changes and carried into the Code of 
1887 — sec. 3345 and the sections following to sec. 3351 inclusive. We believe, 
there have been no other legislative changes in the statute since the Code took 
effect. There are numerous exceptions and qualifications to the general rule laid 
down in the statute, and these have given rise to much controversy in the courts, 
as will appear by the large number of the reported cases. A list of them down 
to the time of the adoption of the Code will be found in a foot-note (*) at p. 797 
of the Code. To these may be added the following cases, since decided : Boyd v. 
Towner, 79 Va. 118 ; Carter v. Edmonds, 80 Va. 58 ; Harper v. McVeigh, 82 Va. 751 ; 
Booth V. MeJUton, Id. 827 ; Smith v. Profitt, Id. 832 ; Dugger v. Dugger, 84 Va. 130; 
Wells V. Ayers, Id. 341 ; Wager v. Barhour, Id. 419 ; Hall v. Rixey, Id. 790 ; Saun- 
ders V. Oreever, 85 Va. 252 ; Cfrayson v. Oeorge, Id. 908 ; Reherd v. Clem, 86 Va. 
374; Tumtallv. Withers, Id. 892; Hill v. Poslley, 90 Va. 200; Moorman v. Arthur, 
Id. 456 ; Qinter v. Breeden, Id. 565 ; Goodell v. Gibbons, 1 Va. Law Eeg. 340 ; BrocVs 
Adm'r v. Brock, Id. (syllabus) 608, 23 S. E. Eep. 224. 

This multitude of cases presents the question of competency in various aspects, 
and they cannot all be reconciled, perhaps ; but, in the main, they are consistent. 
The first case decided under the statute was Fielding v. Brown, 24 Gi-att. 74. The 
proposition, par. 2 of the syllabus, was explained in Mason v. Wood, 27 Gratt. 783, 
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and the attempt was made to distinguish it from the case in judgment. Mason v. 
Wood was succeeded by several other cases wliich seem to be wholly inconsistent 
with Field v. Brown. Field v. Brmim came under review in Harris v. Ellis, 32 
Gratt., and was virtually overruled. See at p. 691. 

It will be seen, by comparing the original statute and the several amendments, 
that they were all intended to enlarge the rule of competency, not to restrict it. 
Hence, the decisions are to be referred to the law as it existed at the time they 
were respectively rendered. Some of the earlier decisions would have been dif- 
ferent if they had been made under the law as it now stands. Without referring 
to other cases, we may mention Keran v. Trice, 75 Va. 690. In that case one of 
the original parties to the contract had given his deposition while the other was 
living and competent to testify. The deponent died, and then the other party 
gave his deposition in the same cause. It was decided that the deposition of the 
decedent could be read, but that of the other party could not. But, by sec. 3349 
of the Code, the rule of Keran v. Trice is so far modified that, if the deposition of 
the deceased party be read (and it is provided that it may be), "the adverse party 
may testify as to the same matters." 

Knick V. Knick, 75 Va. 12, is another illustration. It does not appear by the 
record that Samuel Gr. Knick, an original party to the contract, which was the 
subject of investigation, was offered as a witness in his own behalf, the other orig- 
inal party, Polly Knick, being dead. But if he had been offered as a witness, it 
is clear that he would have been incompetent under the law as it then stood, as 
shown by the authorities cited in the Court's opinion in that case. But if the case had 
arisen since the Code took effect, and the distributees of Polly Knick's estate had 
testified (as they did in Knick v. Knick), Samuel G. Knick, if he had been offered 
as a witness in his own behalf, would have been competent to testify ; for, with an 
eye to such cases, it is provided by sec. 3346 of the Code, Sub. Div. " Second," 
that where one of the original parties cannot testify, the other shall be incapable 
of testifying, " unless [among other things] some person, having an interest in or 
ander such contract or transaction, derived from the party so incapable of testify- 
ing, has testified in behalf of the latter or of himself as to such contract or 
transaction," But for the change of the former law made by the Code, the ruling 
by the court in Brock's Adm'r v. Brock, supra, as to the competency of the wit- 
nesses in that case, must have been different. 

It may be remarked here that the word " infancy '' in sec. 3346 is a clerical 
misprision. It should have been " infamy," as in the original act. It was " in- 
famy " in the draft of the section as drawn by the writer of this note, and was 
misprinted. But, It is supposed, that this clerical error will make no difference 
in the construction of the section, as the word "infancy" is followed immediately 
by the general words "or other legal cause," which would include disqualification 
by "infamy." 

The incompetency of husband and wife to testify for or against each other, 
either in civil or criminal cases, is a well-settled rule of the common law, and the 
rule is retained in the Code . In addition to the Virginia cases on this point, 
cited in foot-note (f), at p. 797 of the Code, see the following since the Code took 
effect : Farley v. Tiller, 81 Va. 275 ; Perry v. JRtiby, Id. 317 ; 3farks v. Spencer, Id. 
761 ; Wright v. Smith, Id. 777 ; N. & W. R. B. Co. v. Prindle, 82 Va. 122 ; Lindsay 
V. MeOormick, Id. 479 ; Nicholas v. Austin, Id. 817 ; Witz v. Osburn, 83 Va. 227 ; 
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Jmes V. Degge, 84 Va. 685; Keagy v. Trout, 85 Va. 390; McDmtt v. Frantz, Id. 
740; Radfwd v. Fmdkes, Id. 820; Orabtree v. Dunn, Id. 953; N. & W. B. B. Co. v. 
Mead, 87 Va. 185 ; De Farges v. Byland, Id. 404 ; Thwnas v. Sellman, Id. 683 ; 
Johnson v. Fry, 88 Va. 695 ; Bailiff v. Vandikes, 89 Va. 307 ; Bowman v. Beinhart, 
Id. 435. 

The Eevisors of 1887 recommended the complete abolition of the common law 
rule in all civil cases and a modification of it in criminal cases ; but the Code 
committee of the Legislature did not favor the proposed changes, and they were 
stricken out. After the Code had been adopted, a bill was offered in the Lepsla- 
ture to change it in conformity with the views of the Revisors, but it was rejected. 
As to the propriety of chanpng the common law rule, as proposed by the Re- 
visors, see the President's Address before the Virginia State Bar Association, Vol. 
IV. of the Proceedings, at pp. 125, 126. 

At the last session of the Legislature a bill was passed, the object of which 
was to carry out exactly the recommendation of the Revisors as to criminal cases 
(in that respect using the very language of the Revisors), and adopting their 
recommendation as to civil cases in a modified form. See Acts 1893-94, p. 722. 
Unfortunately, the title of the Act was too narrow (under Art. V., sec. 15 of the 
Constitution) to cover the purview of the Act as to criminal cases ; though it is 
believed to be sufficient as to civil cases. 

A bill has been introduced in the Legislature, at its present session, to amend 
and re-enact the Act of 1894, by merely changing the title so as to make it con- 
form to the requirements of the Constitution. We think it would be better to ex- 
tend the Act further, so as to remove incompetency of husband and wife to testify 
for or against each other in all civil cases without any exceptions or qualifications 
except such as apply to other witnesses, as it is in England at this day, as we un- 
derstand the legislation on the subject in that country ; and it is said the changed 
rule works well there. 

The statement in the principal case of the well-settled doctrine of privity be- 
tween co-tenants, whether they be joint-tenants, tenants in common, or copar- 
ceners, needs no citation of authorities to support it. And so as to adverse 
possession as between such tenants. 

The decision that a court of Virginia has no authority to make or order parti- 
tion of lands lying in another State is as clearly right. It is a fundamental prin- 
ciple of public law that one sovereign cannot, by any civil instrumentality, act 
directly upon lands situate within the territorial limits of another ; and the several 
States of the American Union, in respect to this matter, are inter se sovereign 
communities. 

Partition of lands falls within this rule ; and Wimer v. Wimer, 82 Va. 890, is 
directly in point and accords with the decision in the principal case. It is said 
by Mr. Westlake, in his "Private International Law," as quoted by Dr. Wharton 
in his " Conflict of Laws " ( 2d ed. ), sec. 288, that " a bill will not lie for partition 
of lands beyond the jurisdiction ; or to settle their boundaries ; nor can equity be 
enforced by sequestration of such land," etc. — propositions supported by abundant 
authority cited. 

But, while the court of one State cannot act directly upon land situate in an- 
other, yet, if it has jurisdiction of the parties, it may, in the class of cases men- 
tioned in the opinion in the principal case — that is, in cases of contract, trust, and 
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fraud — act indirectly upon the land by a direct personal decree against the parties. 
This principle has been generally acknowledged in England and in this country 
since Lord Hardwicke's celebrated judgment (1750) in Perm v. Lord Baltimore, 
1 Yes. 444 ; s. c. 2 Lead. Cas. in Equity (4th Amer. Ed.), 1806. That was a case, 
as is well known, in which there was a dispute as to territorial boundaries between 
the then British Colonies of Pennsylvania and Maryland. The proprietors had 
made an agreement as to these boundaries, and Lord Hardwicke, having the 
parties before him, decreed the specific execution of that agreement. The au- 
thorities, English and American, recognizing the application of this rule in cases 
of specific performance, are vastly too numerous for citation. It is sufficient to 
say that the cases show the principle to be that the court acts, not directly upon 
the land, over which it has no control, but upon the parties before it, over whom 
it Aas control, by requiring them to do what they have agreed to do, and what in 
equity and good conscience they ought to do, in respect to the land. If the agree- 
ment be to convey the land, the court will decree the conveyance to be made ac- 
cording to the manner and form required by the State in which the land lies. 
And so of any agreement touching the land of which a court of equity has 
cognizance. 

And so, in cases of fraud involving the title to land lying outside the State, 
the court, by acting on the parties before it, may grant relief by requiring them 
to do what in equity and good conscience they ought to do. Fraudulent contracts 
may be rescinded, fraudulent deeds set aside, and reconveyances and releases may 
be ordered, and any other relief may be granted as against the parties personally 
which a court of equity may ordinarily give. 

And so, in cases of trust, either express, implied, or constructive, concerning 
land outside the State in which the proceedings are had, the court may require 
the trustee before it to execute that trust, and if, to that end, it be necessary that 
there should be a conveyance of the land, such conveyance may be ordered. 
This was the case precisely of Farley v. Shippen, decided by Chancellor Wythe in 
1794. See Wythe's Reports (Minor's Ed.), 254. Also Appendix by William 
Green, at p. 418 (note 63), and at p. 447 (note x). The trustee being before the 
court and the trust established, the Chancellor decreed that the trustee should 
convey the lands, which lay in North Carolina, to the parties entitled to them. 
That case has always been recognized in Virginia and elsewhere as laying down 
the true rule, and is often cited with approbation by judges and text-writers. 

But does the principle extend so far in any case as to authorize the court of 
one State to make sale, by its own officers or agents, of land in another State, and, 
through them, convey the land to the purchaser? We think, not. In Vanmeter 
V. Vanmeter, 3 Gratt. 148, that question was raised, but the decision of it was ex- 
pressly waived by the Court. See at p. 167. But it has since been decided that 
no such sale can be decreed. See Poindexter v. Burwell, 82 Va. 507 ; Gibson v. 
Burgess, Id. 650. See also Wimer v. Wimer, Id. 890. 

Barger v. Buckland, 28 Gratt. 850, is the only Virginia case we have seen which 
seems to militate against the rule that a court cannot decree a sale to be made by 
its own officers or agents of land lying in another State. The case is attempted to 
be explained in Poindexter v. Burwell, supra, on the ground that the court's commis- 
sioners of sale were but substituted trustees. The ground is hardly tenable. It 
would have been safer, we think, to have disapproved of the decision. It was 
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made by a court of three judges — two of the full bench being absent. The rather 
summary manner in which the question was disposed of by the court does not 
favor the idea that it was fully discussed at bar or deliberately considered by the 
court. 

In Vharton's Conflict of Laws, sec. 289, it is said : " But while a trustee, in 
order that equity may be done, will thus be ordered to make a sale in a foreign 
country, yet this sale is not regarded as a sale by the court, but a sale by the trus- 
tee, who proceeds according to the law of the situs. A direct jurisdiction over 
foreign immovables no court can assume. Thus a court of probate has no juris- 
diction to direct an administrator to sell foreign real estate. Such real estate 
must be sold, if belonging to the decedent's estate, by order of a court of the dtus. 
A deed not so executed is inoperative. And a trustee appointed by the court of one 
State cannot pass title to real estate in another State." (Italicizing in the last sentence 
ours.) 

The grounds upon which the constitutionality of the Act, drawn in question 
in the principal case, is sustained, apply with equal force to some other sections of 
the Code. Without specifying all, sec. 2460 seems to come directly and fully 
within the reasoning of the court in the principal case. It is well known to the 
profession that, previous to the Code of 1849, a creditor (with a few exceptions) 
could not go into a court of equity to set aside a fraudulent deed of his debtor 
and subject the property conveyed by it to his claim, until he had first established 
his claim by judgment or decree. See 2 Eob. Prac. (Old) at pp. 18, 19, and the 
cases there cited. The Code (1849) changed this rule of equity by allowing a 
creditor to institute a suit to set aside a fraudulent deed of his debtor before ob- 
taining a judgment for his claim, and giving him, in case the deed be set aside, 
the same relief as if he had obtained judgment. Code of 1849, Ch. 179, sec. 2. 
This provision of the Code of 1849 was carried into sec. 2460 of the Code of 
1887, and constitutes the first paragraph of that section. The variation in the 
language to a certain extent does not aft'ect the question of validity. Section 
2460 has now been extended so as to embrace debts "not due and payable." 
Acts 1893-94, p. 614. As to the reasons for enlarging the equity jurisdiction un- 
der what are now sections 2460 and 2562 of the Code, see Report of the Kevisors 
of 1849 at pp. 641 (note t), 879 (note *). 
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Virginia Court of Appeak : At Richmond. 

(November 21, 1895.) 

1. Contracts for Sale or Personal Property — Recordation — notice. Sections 
2463, 2464 and 2465 of the Code do not authorize the recordation of any con- 
tract for the sale of pei-sonal property, except one made in consideration of 
marriage, and such recordation is not notice to a subsequent purchaser of such 
personal property for value and without notice. 



♦ Keported by M. P. Borks, State Reporter. 



